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LEGISLATION BY COMMISSION. 

BY THOMAS THACHER. 



The agitation in favor of the regulation of interstate railroad 
rates resulted,, not in any such regulation by Congress under the 
power vested in it by the Constitution, but in a delegation of such 
power to the Interstate Commerce Commission. 

President Eoosevelt, after years of thought and discussion, has 
nothing yet to suggest to remedy the supposed (but undefined) 
evils of the trusts, except that the power to regulate all large 
corporations — or all corporations engaged in interstate com- 
merce — be delegated to the Bureau of Corporations or a com- 
mission to be created for the purpose. 

What has been done in the one case, and is proposed in the 
other, is a delegation by Congress of its legislative powers. The 
power to regulate interstate commerce is given to Congress. It 
is one of the legislative powers which the Constitution vests in 
Congress and in it alone. Section 1 of Article I reads as fol- 
lows : " All legislative powers herein granted shall be vested in 
the Congress of the United States, which shall consist of a 
Senate and House of Representatives." It is not said that such 
powers shall be vested in Congress or in such commissions as it 
may appoint; and it is inconceivable that " construction " can 
change the reading of this article in this respect. The meaning 
is clear; and there is, therefore, no opportunity for construction. 

Will it be suggested that perhaps the powers so given and pro- 
posed to be given to commissions are not legislative powers? 
Then they are not in any way given to the National Government 
by the Constitution. For the power given to the National Gov- 
ernment " to regulate commerce with foreign nations and among 
the several States and with the Indian tribes" is given by Sec- 
tion 8 of the same Article, which simply defines the " legislative 
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power herein granted." No power but a legislative power is 
given to the National Government concerning interstate or for- 
eign commerce. 

Under the Interstate Commerce Act, as amended by the Hep- 
burn Act, Congress makes no rates, lays down no rules ; but rates 
are to be made, according to the judgment of the Commission, a 
body which under the Constitution has no power to legislate 
and cannot be given such power. This law attempts to authorize 
the Commission to do what the whole National Government is 
without power to do otherwise than through the legislative power 
which is "vested in the Congress of the United States." 

But, aside from the question of power, is this practice of legis- 
lation by commission, already adopted as to railroad rates and 
recommended as to the affairs of large corporations, expedient? 
If it be assumed that to prescribe rates is within the power to 
regulate commerce, and that this power may be delegated, are 
we content to trust it to a commission? And if it be assumed 
that to regulate the affairs of corporations engaged in interstate 
commerce is within the power to regulate such commerce and 
that this power may be delegated, should it be given to a like 
commission ? 

The field covered by the practice, as adopted and now definitely 
proposed, is, obviously, a very wide one. The departure is not 
unimportant, but vitally affects the interests of the people. If 
it shall be followed in whatever field Congress is empowered to act 
under the broad construction of the Commerce clause of the Con- 
stitution here and there contended for, it will affect almost all 
the affairs of men, women and children throughout the country. 
And there are proposals to amend the Constitution, so as to bring 
other matters within the powers of Congress, such as marriage and 
divorce, inheritance and descent of property, etc. Are we con- 
tent with the possibility that, if what has been done as to rail- 
road rates stands approved, regulation by commission may be 
extended to any matter which is now, or hereafter may be, within 
the powers of Congress; or, in other words, that Congress may 
perform its legislative functions in any respect simply by cre- 
ating a commission or commissions to which the real work of 
legislation shall be delegated? 

The willingness of Congress to shift its duties upon other 
shoulders has been amply shown. The Anti-Trust Act was passed 
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in 1890, confessedly without definite intention; the work of 
giving it a definite meaning was, in effect, delegated to the 
Courts. And now instead of doing the work which was not done 
then, finding the evils of trusts and prescribing suitable remedies, 
it is proposed that this burden be transferred to a commission. 
When it was thought that there must be some regulation of rail- 
road rates, beyond prohibiting discrimination, Congress, instead 
of making regulations, passed the power and the burden over t« 
the Interstate Commerce Commission. It is easy in this way 
to avoid criticism for not doing anything, and at the same tunc 
escape the labor of determining intelligently and wiiely what 
ought to be done. It is therefore fair to assume that th« prac- 
tice will grow, unless it is forcibly stopped. 

If it shall be decided, in accordance with the views of Senator 
Beveridge, and contrary to the views of the Judiciary Committees 
of the two Houses, that Congress, under the Commerce clause, 
may regulate woman and child labor, is it not probable that thj 
practice of regulation by commission will be extended to this 
field ? Conditions are very different in different localities and in 
different industries. It would be hard to lay down, by legislative 
enactment, rules operative everywhere which would be fair and 
reasonable. A commission can make its regulations to fit the 
different cases which arise. There would seem to be quite as 
much reason for regulating such matters by commission, as rail- 
road rates or the affairs of large corporations. 

If the proposal to give Congress power as to marriage and 
divorce shall be adopted, a marriage and divorce commission, 
with power of regulation, would seem to be in order, its license 
to be required for either a marriage or a divorce. 

And where, will the practice stop, if it is allowed to run its 
natural course ? It will not be allowed to run its natural course ; 
a halt will surely be called some time. But a practice is to be 
judged somewhat by its natural results. It is not to be expected 
that Congress will delegate matters of tariff or revenue, or river 
and harbor matters, or the matter of appropriations; although if 
legislation by commission is wise, it would seem to find a more 
reasonable field connected with some of these matters than where 
it is now at work or where it is proposed that it shall work. But 
the field of its present operation is large enough and important 
enough to call for the most serious consideration. 
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If all legislative powers given to Congress by the Commerce 
elause, liberally construed, are to be exercised by commissions, a 
very large part of all the legislative powers granted by the Con- 
stitution will have been practically transferred to the Executive 
Department. The power of the President will be tremendously 
increased. Are we ready to give to the President despotic power ? 
Is there not ground for fear that there may some day be a Presi- 
dent of the United States not up to the standard of the past and 
the present in benevolence, integrity, intelligence and wisdom? 

The rate-making power was given to the Interstate Commerce 
Commission largely because of the influence of the President; 
and it is his proposal that the control of corporations engaged in 
interstate commerce be given to a like commission. At the same 
time he proposes, if he does not demand, that the powers of the 
National Government be increased by transfer of some of the 
powers now belonging to the States. Centralization and legisla- 
tion by commission are concurrently suggested. The National 
powers are to be increased and to be delegated, largely, to com- 
missions to be appointed by the President and which will neces- 
sarily be substantially controlled by him. The two suggestions 
should be regarded together. They are part of the same plan 
and spring from the same general thought, namely, that adequate 
powers should be given to the Executive in order that he may 
work his will, according to his judgment, untrammelled, for the 
good of the people. Is not this to create government of the Presi- 
dent by the President for the People? Cannot the President see 
danger in this as he views the possible results of Presidential elec- 
tions in the future? And can we close our eyes to such danger? 

Thomas Thacher. 



